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1.0

BACKGROUND

1.1

This Statement of Case (SoC) sets out the Appellants’ case in support of this appeal, on
behalf of Mr R Newman (“the Appellant”). The Appellant seeks full planning permission for
the change of use of The Cabinet Public House (A4) to a single dwelling (C3), at High Street,
Reed, SG8 8AH.

1.2

The application was made for the ‘change of use from A4 (Public House) to C3 (Single
Dwelling)’ (the Development) and was registered by North Hertfordshire District Council
(the Council) on 1 September 2016 under ref:16/02113/1 (the Application). The statutory
period for the determination of the Application was the 27 October 2016. This was further
extended to enable additional viability information and work to be undertaken.

1.3

The Application was to be reported to the Planning Committee (the Committee) on 20 July
2017.

The officer's recommendation was the ‘unconditional planning permission be

granted’.

However, Members resolved to refuse the application.

The Minutes of the

Planning Control Committee at attached at Appendix 1.
1.4

The Committee voted to refuse the Application contrary to officer’s recommendation for the
following reason:

“In the opinion of the Local Planning Authority, the change of use of these premises to
residential use would lead to the loss of a valuable community facility, the last public house
in the village of Reed. The change of use therefore conflicts with the requirements of
Paragraphs 28 and 70 of the National Planning Policy Framework and Policy ETC7 of the
North Hertfordshire Submission Local Plan (2011-2031).”
1.5

In accordance with relevant guidance, attached to the appeal form are copies of the
application form and the Council’s decision notice.
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1.6

Until 2011 The Cabinet trading as a public house comprised of a bar/reception area, snug
bar, main restaurant, catering kitchen, customer toilets and beer cellar, with associated
managers accommodation at first floor.

1.7

The dominant trade within the last 5yrs of trading prior to closure was food, with an
ancillary drinks function.

1.8

The property benefited from circa 25 car parking spaces located to the southern side of the
property.

1.9

The site has been actively marketed since its closure in 2011 by two different Estate Agents
and one Auction House. The price guide varied from £495,000 to £350,000.

1.10

On the 2 April 2014, the property was listed as an Asset of Community Value following a
nomination by the Parish Council.

1.11

On the 13 June 2015, the then owners notified the Council of their intention to sell the
property, thus triggering the Interim Moratorium Period of 6 weeks.

1.12

The Interim Moratorium Period expired on the 23 August 2015 and no interest was made in
purchasing the property. Accordingly, the Full Moratorium Period was not triggered. As of
the 13 January 2017 the Council listed the property as no longer being protected.

1.13

The property proceeded to be sold via a local auction house and was purchased by the
Appellant in November 2015.

1.14

At the time of purchase the building was in a serious state of deterioration, it was not
watertight and had not been subject to any repairs or maintenance since its closure in 2011.
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2.0

APPEAL SITE AND SURROUNDINGS

2.1

The appeal property is a two storey, timber clad building located on the east side of the
High Street. The building is wide, although relatively shallow in depth, and sits fairly close to
the lane frontage, with a car park and rear garden.

2.2

There is a change in levels at the front of the property, with steps up and a patio area in
front.

2.3

To the north and west the property is bounded by residential properties, to the south and
east is open space and agricultural land.

2.4

There are no retail properties on the High Street, with the street name being exceptionally
misleading, as it is not a traditional ‘high street’ but a quiet rural residential road.

3.0

PROPOSED DEVELOPMENT

3.1

The proposal seeks a retrospective Change of Use from A4 (Public House) to C3 (single
residential dwelling).

3.2

All alterations are subject to separate listed building consent applications and do not form
part of this appeal.

3.3

The application was made in full and was supported by a suite of technical reports and
documents demonstrating the lack of viability of the use of the property as a public house
and compliance with Local Plan policy.

3.4

Given the various viability reports undertaken as part of the application process and
criticisms made by third parties, a further viability report has been undertaken and is
attached at Appendix 2.
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4.0

RELEVANT PLANNING POLICY

National Policy Guidance

4.1

The evidence of the Appellant will consider the relevance of the National Planning Policy
Framework (NPPF) which was published on 27 March 2017. The NPPF advises that there are
three dimensions to sustainable development: economic; social and; environments and that:

“For decision-taking this means approving development proposals that accord
with the development plan without delay and where the development plan is
absent, silent or relevant policies are out of date, granting planning permission
unless:

-

Any adverse impacts of doing so would significantly and
demonstrably outweigh the benefits, when assessed against the
policies in this Framework taken as a whole; or

-

Specific policies in this Framework indicate development should be
restricted.”

4.2

The NPPF comprises a number of sections containing policy that are relevant to this
planning proposal, namely:

(i)

Section 3: Supporting a Prosperous Rural Economy

(ii) Section 6: Delivering a Wide Choice of High Quality Homes.
(iii) Section 8: Promoting Healthy Communities
(iv) Section 12: Conserving and Enhancing the Historic Environment.
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Development Plan

4.3

In this instance, the Development Plan is comprised of the Saved North Hertfordshire
District Local Plan No. 2 (1996).

4.4

The LPA have also submitted their emerging Local Plan 2011-2031 to the Planning
Inspectorate for consideration, Hearing Sessions commenced on the 13 November 2017.
Given the advanced stage of this Plan, it is considered to be a material consideration and
given weight, in accordance with the scale set out in Paragraph 216 of the NPPF.

Saved North Hertfordshire District Local Plan (1996)

4.5

The following policies are considered relevant to the consideration of this appeal:

•

Policy 6: Rural Areas Beyond the Green Belt.

•

Policy 16: Areas of Archaeological Significance and other Archaeological Areas.

•

Policy 26: Housing Proposals.

•

Policy 55: Car Parking Standards.

•

Policy 57: Residential Guidelines and Standards.

North Hertfordshire Submission Local Plan 2011-2031

4.6

There are no specific policies within the adopted Local Plan that deal with the conversion of
public houses into residential use. Given the advanced stage of the emerging Local Plan
and hearing sessions been planned for November 2017 and January, February & March

The Cabinet, High Street, Reed

Page 7

2018, it is considered that these emerging policies can be afforded significant weight, in
accordance with paragraph 216 of the NPPF.

4.7

The following policies are therefore considered to be relevant to the consideration of this
appeal:

4.8

Policy SP10: Healthy Communities seeks to provide and maintain healthy, inclusive
communities for residents.

4.9

Policy ETC7: Scattered Local Shops and Services in Towns and Villages will enable
planning permission to be granted for the loss or change of use of any shops, services, or
facilities outside the defined retail hierarchy where:
a) There is another shop, service or facility of a similar use available for customers within a
convenient walking distance; and
b) The proposed replacement use would complement the function and character of the
area.
An exception criterion (a) will only be permitted if it can be demonstrated that the unit has
remained vacant for a year or more, and documentary and viability evidence has been
provided that all reasonable attempts to sell or let the premises for similar uses in that
period have failed.

4.10

Policy HE1: Designated Heritage Assets enables planning permission to be granted where
proposals i) enable the heritage asset to be used in a manner that secures its conservation
and preserves its significance; ii) incorporates a palette of materials that make a positive
contribution to local character and distinctiveness, where it is appropriate and justified.

4.11

Policy CGB1: Rural Areas Beyond the Green Belt seeks to grant planning permission
where the development: a) is infill within the built core of a category B village; b) meets a
proven local need for community facilities and services or rural housing; c) is strictly
necessary for the needs of agriculture or forestry; relates to an existing rural building; d) is a
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modest proposal for rural economic development or diversification; or f) would provide land
or facilities for outdoor recreation and cemeteries that respect the generally open nature of
the rural area.
4.12

Policy CBG4: Existing Rural Building states that planning permission for the re-use,
replacement or extension of buildings in the Green Belt or Rural Area beyond the Green Belt
will be granted where: a) any existing building to be converted does not require major
extension or reconstruction; b) the resultant building(s) do not have a materially greater
impact on the openness, purposes or general policy aims of the Green Belt or Rural Area
beyond the Green Belt than the original building(s); and c) any outbuilding(s) are sited as
close as possible to the main building(s) and visually subordinate to them.

4.13

Policy HC1: Community Facilities states that the loss of community facilities will only be
permitted where it is justified by: i) the provision of replacement facilities, either on site as
part of the development proposal or in an alternative appropriate location; ii) showing that
there is no local need for the facility or service and that any appropriate alternative
community use of the existing premises to meet local need is not required; or,

iii)

demonstrating that the facility, or any reasonable replacement, is not and will not be viable
on that site.
4.14

Policy D3: Protecting Living Conditions supports the grant of planning permission for
development proposals that do not cause unacceptable harm to living conditions.

Supplementary Planning Documents

4.15

The following document is also considered to be relevant to the consideration of the appeal:
o Vehicle Parking at New Development SPD (September 2011)
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5.0

THE APPELLANT’S CASE

Reason for Refusal

5.1

The planning application was refused for the following reason:

“In the opinion of the Local Planning Authority, the change of use of these premises to
residential use would lead to the loss of a valuable community facility, the last public
house in the village of Reed. The change of use therefore conflicts with the
requirements of Paragraphs 28 and 70 of the National Planning Policy Framework and
Policy ETC7 of the North Hertfordshire Submission Local Plan (2011-2031).”

Comments on the Reason for Refusal

5.2

The reason for refusal cites Paragraph 28 and 70 of the National Planning Policy Framework,
along with Policy ETC7 of the emerging Local Plan as justification for the refusal of this
proposed change of use.

5.3

Paragraph 28 states the following:

“28. Planning policies should support economic growth in rural areas in order to create jobs
and prosperity by taking a positive approach to sustainable new development. To promote
a strong rural economy, local and neighbourhood plans should:
● support the sustainable growth and expansion of all types of business and enterprise in

rural areas, both through conversion of existing buildings and well-designed new
buildings;
● promote the development and diversification of agricultural and other land-based rural

businesses;
● support sustainable rural tourism and leisure developments that benefit businesses in

rural areas, communities and visitors, and which respect the character of the countryside.
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This should include supporting the provision and expansion of tourist and visitor facilities
in appropriate locations where identified needs are not met by existing facilities in rural
service centres; and
● promote the retention and development of local services and community facilities in

villages, such as local shops, meeting places, sports venues, cultural buildings, public
houses and places of worship.”

5.4

Paragraph 70 of the NPPF expands on paragraph 28 further. Paragraph 70 states:

“To deliver the social, recreational and cultural facilities and services the community needs,
planning policies and decisions should:
● plan positively for the provision and use of shared space, community facilities (such as

local shops, meeting places, sports venues, cultural buildings, public houses and places of
worship) and other local services to enhance the sustainability of communities and
residential environments;
● guard against the unnecessary loss of valued facilities and services, particularly where this

would reduce the community’s ability to meet its day-to-day needs;
● ensure that established shops, facilities and services are able to develop and modernise in

a way that is sustainable, and retained for the benefit of the community; and
● ensure an integrated approach to considering the location of housing, economic uses and

community facilities and services.”

5.5

Policy ETC7 is stated in full at paragraph 4.9 above.

Response to Reason for Refusal

5.9

Policy ETC7 has two criterion to enable a grant of planning permission to be forthcoming
for the change of use of any shops, services or facilities outside the defined retail hierarchy:
a) there is another shop, service or facility of a similar use available for customers within a
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convenient walking distance; and b) the proposed replacement use would complement the
function and character of the area.

5.10

For the purposes of this policy, the supporting text advises that a ‘convenient walking
distance’ is up to 800m.

5.11

When assessing the proposed change of use against criterion a), albeit closed since 2011,
The Cabinet was the only public house within the Village and therefore no alternative
provision remains. Policy ETC7 provides an exception to criterion a, stating: “An exception

criterion (a) will only be permitted if it can be demonstrated that the unit has remained
vacant for a year or more, and documentary and viability evidence has been provided that
all reasonable attempts to sell or let the premises for similar uses in that period have failed.”

5.12

The pub closed in 2011, following the departure of Angus Martin, the last tenant. This is an
agreed point of fact with both the Local Planning Authority and the third parties. On this
basis, the exception clause to Policy ETC7 is therefore applicable.

5.13

The application was submitted with a supporting viability assessment undertaken by Steve
Culverhouse (dated November 2016). This assessment sought to consider the Cabinet pubic
house as both as a fine dining venue or as a wet-trade only venue.

The assessment

concluded that the businesses would result in a loss of £67,000 and £24,000 respectively if
operating in 2015. These figures were reached on an assumption that the pub was fully
equipped and sufficiently set up for use as a public house with bar and catering facilities.

5.14

What is known is that, in 2015, when the pub was purchased by the Appellant, the building
was in a poor state of repair, in need of roof repairs to prevent leaking and other structural
repairs that would have been necessary to make the building wind and water tight following
at least 4 years of decay.
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5.15

The Culverhouse viability assessment does not therefore factor in the additional cost of
building renovations and additional investment to make the building fit for purpose and
fully operational as a pubic house.

5.16

The LPA instructed Trinity Solutions to independently review the Culverhouse assessment
and to consider whether the report adequately deals with the relevant matters regarding
options for viability as set out in the CAMRA Public House Viability Test---is the applicant’s
conclusion fair and reasonable? and is the applicant’s conclusion supported by evidence
and/or fair and reasonable expert opinion regarding that the business could achieve if
operated by a manager?

5.17

(Trinity Report 12th December 2016 page 4)

The Trinity Report concludes that the Culverhouse assessment does not fully address all the
matters set out in the CAMRA Public House Viability Test, but does address them
adequately with regard to the specific circumstances of The Cabinet and adequately to
enable viability to be assessed.

5.18

Similarly on matters of viability, the Trinity report considers some of the methodology used
in the Culverhouse report lacks veracity, however, the overall conclusion is consistent with
the conclusions of the Trinity investment appraisals and is fair and reasonable.

5.19

Furthermore, the Trinity report concludes that whilst some of the evidence used and expert
opinion expressed in the Culverhouse assessment is of a broad and general nature, it does
support the overall conclusion arrived at and is consistent with the evidence used and
expert opinion expressed by Trinity.

5.20

The Trinity Solutions report concludes that The Cabinet is no longer viable.

5.21

A local resident group (Save the Cabinet Action Group (SCAG)) independently instructed
Anthony Miller to undertake an independent viability assessment (June 2017) of The
Cabinet. Unsurprisingly, this viability report concludes that The Cabinet remains viable, with
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an operator running the pub as a traditional real ale outlet and could make a profit in the
region of £55,000 per annum after interest on capital has been considered.

5.22

Unlike the earlier two reports, this Miller assessment takes no account of the cost of buying
the property or the capital spend required to enable the pubic house to re-open and
operate. It wrongly assumes The Cabinet is open and trading.

5.23

On this basis, the findings of the Miller assessment are flawed and cannot be considered to
be a reasonable assessment of viability.

5.24

Following a review of the Culverhouse assessment, Mr Miller produced further
representations on the matter of viability (26 June 2017). Whilst the report spends much
time criticising the Culverhouse assessment, it does take time to add to the earlier viability
assessment. There is now an inclusion of a freehold purchase, at a value of £200-£250K and
costs of conversion in the region of £125-£175K, with an estimated annual rental from a
community tenant of £26,500pa. This would result in a net income of circa £52,000.

5.25

Given the criticisms of both the Trinity assessment and the Culverhouse assessment and the
difference of opinion between the parties, the Appellant commissioned a fresh viability
assessment that seeks to consider all the points raised and consider all the factors to assess
the viability of The Cabinet as a public house.

5.26

A balanced decision has been reached on the market value of the property as a public
house in need of some repair. It is of note that the last marketed price guide for the
property was £350K. It is noted that the Trinity report considered the matter of viability
based on a purchase price of £375K and lower value of £240K.

5.27

At the time of purchase, the building was in a state of dilapidation with extensive works
required to both the core fabric, as well as fixtures and fittings to enable the property to be
used as a public house. A reasonable value of £175K is assigned for this work. The Trinity
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assessment allowed for £150K for this work and the Miller report allowed for between £125£175K.

5.28

In terms of funding the purchase and refurbishment it is assumed a loan will be taken out
and that a 4% interest rate would apply. The Spelman assessment assumes a percentage
loan, as opposed to a 100% repayment loan. This would equate to an annual cost of
£26,568. The Trinity assessment, based on the lower purchase value of £240K and £150K
refurbishment loan, assumes an 8% interest rate, equating to a £44,837 annual repayment.
The Miller Further Representation suggests a £20,000 annual repayment on a £375K loan
(presumably based on a 10 year repayment as per the appendix to the Further
Representations).

5.29

In order to assess viability, given that the pub is not operating and hasn’t been for many
years, there is a need to establish what the Fair Maintainable Trade (FMT) for the business
would be if it were to re-open. The RICS define FMT as “the level of trade that a reasonably
efficient operator would expect to achieve on the assumption that the property is properly
equipped, repaired, maintained and decorated”. FMP is “the level of profit that a reasonably
efficient operator would expect to achieve based on the above assumptions”. In 2010,
following an appeal, the Rateable Value (RV) was set at £22,750 by the Valuation Office
Agency. Both the Spelman assessment, Trinity assessment and Culverhouse assessment
agree that this RV would have been based on an estimated turnover of between £200K £250K. The Miller Further Representations assesses this to be anywhere between £200K £400K. Please note that turnover figures supplied to the Valuation Office are not available to
third parties.

5.30

The Spelman assessment has estimated a potential net turnover (FMT) of £260K per annum,
the Trinity Assessment estimates an average of £278,500 per annum and the Miller Further
Representations estimates £325K per annum.
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5.31

In addition to the FMT, regard must be given to the cost of running the business, staffing,
cleaning, licenses etc. The Spelman assessment estimates an operating cost of £101,400 per
annum, the Trinity assessment estimates a cost of £214, 933 rising per annum. The Miller
assessment assumes a cost of £152,500 per annum.

5.32

There are many areas within the assessments where the four consultants are broadly in
agreement. However, the areas of dispute are as follows:

• Cost of purchase of the property.
• Cost of loan repayments.
• The estimated FMT and FMP.
• Operational costs.
• Potential profit

I will review each of these in turn.

Cost of Purchase of the Property

5.33

The extensive evidence submitted clearly demonstrates that the property was marketed for
a lengthy period of time and that the price guide has periodically been re-adjusted
downwards to seek to sell the property. The original price in August 2011 was £495,000 and
was put to auction in 2015 with a guide price of £350,000.

5.34

The property was not marketed as a dwelling house, but as a public house.

5.35

The value of the property estimated for the purposes of viability of £350K is considered to
be fair & reasonable.

5.36

That said, the Trinity assessment undertook two viability assessments, one based on the
purchase price of £375K and one based on a lesser purchase value of £240K.
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Cost of Loan Repayments

5.37

Both the Trinity assessment, Culverhouse assessment and Spelman assessment have based
loan values and returns on the normal lending market. The Miller assessment and Further
Representations assume a loan via the Public Loan Works scheme only.

5.38

The Public Works Loan scheme, as set out in third representations, is a Government scheme
by which Parish Council’s can borrow money to buy an asset for the benefit of their
parishioners. The loan would be repaid by an annual rent from the purchased property,
which would cover both the capital and interest on the loan.

5.39

As with any loan, there is a requirement to prove that the money is secured against a
profitable business, one that will not fail, one that can service the loan.

5.40

The Cabinet is a closed pub, closed for some considerable time, with an inability to re-lease
or sell for its lawful purpose in its current state. It has a succession of failed businesses and
a large capital spend is required to bring the property back to a reasonable standard before
the public house can even open for trade. On this basis alone, this would be a risky loan
and difficult to obtain.

5.41

Of four independent viability assessments, two conclude that the pub would be completely
unviable and return a loss year on year. One concludes that the potential return would be
significantly less than 10%, such that it would not be viable for the tenant and only the third
party viability assessment shows that after a rental payment of £26,600 a profit of £26,100
would be achieved.

5.42

On the reasonable assumption that a pubic house landlord (often a couple) would expect an
annual salary of circa £30,000, a profit of £26,100 for a tenant is unlikely to be sustainable as
a business model.
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5.43

It should be noted that the Miller assessment is achieved based on a significantly higher
FMT that the other three viability assessments. If a lesser FMT is achieved, this profit margin
would be reduced.

5.44

At the time of writing, the Parish Council have not secured a Public Works Loan. There have
been no formal offers made to the Appellant for the purchase of the property as a public
house and as an Asset of Community Value, the property was appropriately advertised via
the Local Planning Authority, with no prospective purchaser coming forward.

5.45

The Miller assessment and Further Representations are therefore based criteria that is too
narrow and is only deliverable if reduced loan repayments are achieved via a Public Works
Loan.

The Estimated FMT

5.46

Three of the viability assessments conclude that the last recorded RV in 2010 would likely be
have been based on an FMT of between £200K and £250K.

5.47

On the basis of this information and given the market conditions, both the Spelman and
Trinity assessments assume an FMT of between £260K and £280K at the date of their
reports.

5.48

These provide balanced & reasonable estimates based on the size of the settlement,
previous evidence and the extent of competition locally, as well as the need to re-establish a
business.

5.49

The Miller assessment, at his appendix 2, provides us with a list of RV’s for 9 other pubs local
to Reed. (Appendix 3) Whilst this document provides an RV for The Cabinet, in 2010, as
35,000, this was appealed and reduced to £22,750.
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5.50

In 2017, only 3 of the 9 local pubs exceeded the RV of The Cabinet in 2010. With three
independent viability experts advising that a RV was likely to give an FMT of between £200K
and £250K, it means that most of the local pubs have an FMT of significantly less than this.
Only the Fox and Duck at Therfield appears to have a significantly higher turnover.

5.51

Based on Miller’s own evidence, a likely FMT of £325K for an unestablished / start up
business, within the first or second year, is highly unlikely and is not being achieved in most
of the other local pubs.

Operational Costs

5.52

Operational costs can vary depending on the success of the business, the nature of people
employed (older or younger) and variables such as rates, consumables and charges.

5.53

The Spelman assessment is modest in its assumptions, where as the Trinity assessment is
fairly high. The Miller assessment sits comfortably in the middle.

5.54

If the Spelman assessment adopted Miller’s estimated operational costs, as an owner
occupied pubic house, a loss of £36,743 would result. As a property free of a tie lease, a loss
of £37,460 would result. Under management, a loss of £66,743 would result.

5.55

As demonstrated, it doesn’t take much for a pubic house to be making a limited profit and a
single variable changes making it unprofitable.

5.56

The Miller assessment and Further Representations are overly narrow in their assessment
and only consider viability if a Public Works Loan is available, alongside an ambitious FMT.
This is not considered to be a realistic viability assessment when consideration is given to
the detail, as set out above.
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5.57

The Culverhouse and Trinity assessments both conclude that the business would be
unviable. The Spelman assessment seeks to take a more balanced approach to viability,
having regard to the previous assessments, with three variables of a wet/food business
being operated. All three variables result in marginal profit being made but well below the
expected 10% return on capital employed. With a median approach to operational costs,
this marginal profit readily becomes a significant loss.

5.58

Similarly, having regard to the RV (2015) of most other local pubs, there is a high likelihood
that the more balanced FMT of between £260K and £280, is also ambitious.

5.59

As an aside, the Miller Further Representations states that “the site has sufficient land to

enable development of ancillary or compatible other uses such as a farm or convenience
shop which the Planning Authority specifically recognises is important and missing from the
village.” This statement fails to recognise the listed status of the property, its location within
the conservation area and more importantly its lack of relationship with the core of the
settlement. Whilst also failing to identify the lack of parking and the impact such an offer
would have on the road.

Moreover, the lack of passing trade and further significant

investment would likely render such an option, in its own right, unviable.

5.60

It is considered that both the Appellants evidence and that of the Council has robustly
demonstrated that this property is no longer viable as a public house.

5.61

It is worth highlighting that policy ETC7 does not require the Appellant to provide viability
evidence in the form provided, but to demonstrate through evidence that the property has
been marketed for a sufficient period of time for the sale or lease of the property for its
lawful use or for something similar and that the marketing of the property for sale has
failed.

5.62

The level and nature of marketing of the property has not been disputed, albeit a number of
potential lessees/purchasers have not opted to proceed for whatever reason.
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5.63

Given the property was listed as an Asset of Community Value (ACV) in 2014, additional
marketing of the property was also required prior to being sold on the open market.

5.64

Notification of the intention to sell the property was served on the Council on the 13 July
2015. The Interim Moratorium Period expired on the 23 August 2015 with no intentions to
bid being lodged to the vendor or vendor’s agent.

5.65

It is therefore considered that the Appeal fully satisfied the exceptions criteria set out in
policy ETC7.

5.66

Similarly, criterion b) of policy ETC7 has been accepted as satisfied by the Council. The
village is predominantly residential and there are residential properties around the public
house.

The character is therefore predominantly residential and the conversion of the

public house into a residential dwelling will only enhance that character. It is certainly not
introducing an alien use into the village that would detract from its character or function.

5.67

It is therefore considered that criterion b) is duly satisfied.

5.68

In recommending approval within the Committee report, the Council’s Officers agreed with
the assessment made above, that, following an independent review of the evidence
submitted by the Appellant, the requirements of Policy ETC7 of the NPPF was duly satisfied.

5.69

Paragraph 28 of the NPPF is a ‘plan-making’ policy, rather than a ‘decision-taking’ policy, it
specifically states “Planning policies should …”, this is evident when compared to paragraph
70 of the NPPF, which states “planning policies and decisions should ..”.

5.70

Paragraph 151 of the NPPF states that Local Plans “should be consistent with the principles

and policies set out in this Framework ..”. Given the advanced nature of the emerging Local
Plan, it is clear that the Council considers the Plan to be consistent with the NPPF. It is
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therefore reasonable to assume that Policy ETC7 is consistent with both Paragraphs 28 and
70 of the NPPF, to assert otherwise, would be accepting that the emerging Local Plan is not
sound.

5.71

If Policy ETC7 is consistent with the NPPF, it is therefore reasonable to assume that it is
similarly compliant with paragraphs 28 and 70 of the NPPF.

5.72

In considering paragraph 28 and the reason for refusal, it is accepted that the
application/appeal does not promote the retention of the public house, however, the
property has not been operating as a public house for in excess of 6 years. Previous owners
have failed to attract a lessee or buyer for the property as a public house.

It is only

following the submission of this application have any local residents shown an interest in
purchasing the property and running it as a community business. However, they have not
sourced funding or provided any evidence to robustly demonstrate that they could run a
viable public house.

5.73

To retain this building in its current A4 use class, would not be preserving the public house
as a going concern, but would be retaining a vacant, unviable and dilapidated listed
building. This is not in the interests of the community or the character and appearance of
the area. It certainly isn’t the intent behind paragraph 28.

5.74

This is further supported by paragraph 70 of the NPPF, which requires us to “guard against
the unnecessary loss of valued facilities and services, particularly where this would reduce
the community’s ability to meet its day-to-day needs”. In this instance, The Cabinet has not
served the community for in excess of 6 years, such that its loss would not impact on the
day-to-day functionality of the community.

5.75

It is worth noting that neither paragraph 28 or 70 require any viability evidence to be
provided where the loss of a public house is proposed.
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5.76

In refusing the application, the Committee failed to have regard to the evidence supporting
the application, or the Council’s own independent assessment and have failed to provide
any information that demonstrates that the continuing use as a public house is likely to be
viable. Moreover, they have completely ignored their own emerging Local Plan policy,
which they have endorsed for submission.
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6.0

CONCLUSIONS

6.1

The proposed development fully accords with all relevant Development Plan and emerging
Local Plan policies and the NPPF, such that there is no justifiable reason for the refusal of
this application.

6.2

The Appellant went above and beyond the requirements of the Development Plan and
emerging Plan, in submitting a viability assessment and funding an independent review of
that assessment, which both demonstrated that the reinstatement of the use of the building
as a public house is not viable.

6.3

The proposed scheme seeks to make the most efficient and effective use of this listed
building ensuring its long term retention.

6.4

The economic, social and environmental benefits of the proposal weigh in its favour, whilst
also representing sustainable development and best use of land, in accordance with the
NPPF.

6.5

On the basis of the above and details within the application submission, we respectfully
request that the appeal is allowed.
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Change of use from A4 (Public house) to C3 (single dwelling).
The Senior Planning Officer (AM) introduced the report of the Development and Conservation
Manager, supported by a visual presentation consisting of plans, drawings and photographs of the
site.
The Senior Planning Officer (AM) advised that she had three updates to the report:
1. An e-mail from Mr Edwin Kilby (Save the Cabinet Action Group) forward to Members on 17 July
2017 containing the following attachments:
- Briefing note from the Save the Cabinet Action Group;
- Further Representations prepared by Anthony Miller dated 26th June 2017;
- Viability Report prepared by Anthony Miller; and
- a letter from Philip Goddard.
2. An e-mail received on the 17 July 2017 from Dale Ingram threatening the Council with Judicial
Review Action. She claimed that if the application was determined, it was unreasonable on the basis
that the decision taker had failed to take account of a material consideration. Ms Ingram claimed
that officers had not taken full account of all information submitted and also stated that the Trinity
Solutions Assessment (which was the report prepared by the Council’s expert) needed to change its
methodology to revise its recommendation from one of commercially unviable to one of
commercially viable.
The Senior Planning Officer’s response was that officers had received, read, analysed and fully
considered all information provided by all parties. As set out in the committee report, the
recommendation was fully considered and justified and the allegation that all material had not been
considered was unsubstantiated and false. Regarding the methodology used by the Council’s expert
Mr Lawton at Trinity Solutions, as he was the expert in this field, it was his choice which
methodology was acceptable to use. The officers’ view was that there was no substance to this
Judicial Review threat.
3. An e-mail from local MP, Sir Oliver Heald, who objected to the application. He stated that he had
seen the papers provided by the Save the Cabinet Action Group and supported their points.
The Senior Planning Officer (AM) stated that this was a full planning application for the retention of
the change of use of The Cabinet Public House to a single dwellinghouse. The fact that this
application was retrospective was irrelevant to the consideration of the case. There were two
associated listed building applications for the internal works which would be determined at a later
date. At present, Members were only being asked to consider the principle of the change of use.
The Senior Planning Officer (AM) explained that The Cabinet last traded as a public house in 2011. It
was offered for sale from July 2011 through 2012. The public house was advertised for sale
regionally and nationally, which resulted in 27 viewings. Based on the location of the property, its
Grade II listed status and the start up costs there was no interest. The property was then sold at
Auction in October 2015 and bought by the applicant.
The Senior Planning Officer (AM) commented that, in April 2014, The Cabinet was registered as an

Asset of Community Value by Reed Parish Council. Under the terms of the scheme, in July 2015, the
then owner informed NHDC of their intention to sell The Cabinet, and NHDC informed the Parish
Council. This gave the Parish Council a six week time period to decide if they wished to buy it. At that
time, the Parish Council did not express an interest to purchase The Cabinet.
The Senior Planning Officer (AM) advised that the applicant had submitted a viability statement,
prepared by Mr Culverhouse, setting out that based on either a wet trade only or on a combined wet
trade and food offer, the public house was not viable. The Council had had this viability report
independently assessed by Michael Lawton, from Trinity Solutions, and he had also concluded that
The Cabinet was no longer viable. The Council also used Mr Lawton to assess the viability of the Fox
and Hounds Public House in Barley in 2015. In that instance, he concluded that the public house was
viable. That application was refused and then dismissed at appeal. The Council therefore had no
reason to doubt Mr Lawton’s expert recommendation that The Cabinet was not viable in this
instance.
The Senior Planning Officer (AM) stated that the Save the Cabinet Action Group had been formed,
and they had employed the services of Dale Ingram, who had raised objections to the application on
their behalf. The objections put forward by the Save the Cabinet Action Group included criticism of
the viability reports provided by the applicant and by Mr Lawton, stating that their figures were
flawed. In addition, they go on to set out that viability should include both commercial viability and
social viability. They gave examples of how public houses could be run on a social enterprise basis,
with a low interest loan from the Public Works Board. They were advocating that the Parish Council
could apply for such a loan, and that the public house could be run on this basis. Alternatively, they
had set out that they had a cash buyer available and that, if bought, it could be run on a low cost not
for profit basis for a few years until trade became re-established, if it did. In her view, to advocate
that the public house could be run like this, further concluded that the public house could no longer
be run on a purely commercial basis and supported the assessment that it was not viable.
The Senior Planning Officer (AM) informed the Committee that the existing Local Plan did not have a
policy to seek the retention of public houses within rural communities. The emerging Local Plan had
policy ECT7. This policy stated that, if documentary and viability evidence could be provided to show
that all reasonable attempts to sell or let the premises had failed, the change of use could be
granted. In this instance, the marketing information provided had shown that the public house was
unattractive to other commercial operators, before it was sold at Auction.
The Senior Planning Officer (AM) had asked the Council’s Principal Strategic Planning Officer whether
the term viability within the emerging Local Plan, Policy ETC7, included social viability, or if the term
purely related to financial viability. His response was quite lengthy, so it had been tabled for
information. In summary, he had concluded that it related to financial viability. Furthermore, he
went on to state that the text at Paragraph 5.38 of the emerging Local Plan stated that if a local
facility, such as a pub, was listed as an Asset of Community Value (ACV) this could provide additional
protection if the owners wished to sell it and that this could be an additional material consideration
in the determining of any planning application. He had concluded that the ACV route and the
additional protection it gave was the best means of considering social implications and of these
being delivered. However, as she had previously mentioned, the Senior Planning Officer (AM)
reiterated that the Parish Council had not wished to purchase The Cabinet when they had the
opportunity to do so, and in this instance this opportunity, and the desire to run the pub on a social
enterprise basis, had been lost.

The Senior Planning Officer (AM) stated that claims had been put forward that there had been offers
to buy The Cabinet and to run it as a public house both before it went to auction and afterwards. In
her view these claims were irrelevant as they did not change the recommendation that the public
house was no longer viable made by the applicant and supported by the Council’s expert, Mr
Lawton. She therefore recommended that the application be granted planning permission.
Mr Mike Howes (Save The Cabinet Action Group) addressed the Committee in objection to
application 16/02113/1.
Mr Howes advised that he and his fellow campaigners were attempting to save The Cabinet, the last
pub in the village of Reed. The Committee was being asked to consider a retrospective application
for the conversion of The Cabinet, a registered Asset of Community Value, to a house. He asked why
was the application retrospective? The Cabinet was a Grade II listed building and was owned by an
experienced property developer. He asked Members to draw their own conclusions.
Mr Howes stated that National and Local planning policy provided a presumption in favour of the
retention of local services, such as pubs. Local policy provided an exception in certain circumstances
and, in order to succeed, the applicant must show two things:
• That the pub is no longer viable; and
• That reasonable attempts to sell or let it have failed.
Mr Howes considered that neither of these tests had been met
As for viability, Mr Howes explained that when NHDC listed The Cabinet as an Asset of Community
Value, it was with the express expectation - as required by the Localism Act - that it could continue
to serve as a pub. And yet the planning officers had, in their report, failed even to mention much of
the robust professional evidence put forward by his Group that there was a viable future for The
Cabinet as a pub.
Mr Howes invited the Committee to disregard the conclusions of what he considered to be a
shockingly biased report and to determine the matter on the evidence as a whole - not just those
parts highlighted by the officers. He asked Members to consider the evidence of:
• the highly successful publican at the Fox and Duck, Ivan Titmuss;
• the chartered surveyor, Anthony Miller; and
• and Philip Goddard, a well-respected local businessman,
all of whom were clear about The Cabinet’s viability.
Mr Howes advised that Mr Goddard had even made a cash offer to the applicant to purchase the
freehold for continued commercial use as a pub, but was rebuffed. Mr Goddard remained ready to
move forward the moment the pub was marketed. Looking at the evidence of the last tenant that,
had it not been for misappropriation of funds, The Cabinet would probably still be trading.
Mr Howes commented that the applicant’s viability report examined The Cabinet only as a
gastropub for fine dining, and as a “wet only” establishment with no food. However, most rural pubs

offered drinks and traditional pub fare - a model that the report ignored. As a result, the report
provided no useful evidence on which one could properly judge The Cabinet’s viability.
Mr Howes considered that the report by Trinity Solutions assumed that any future owner would be
saddled with a substantial mortgage at 8% interest. It was far more likely that a future owner of The
Cabinet would be a cash buyer who did not need to borrow, or the community. Putting aside the
mortgage, Trinity’s other assumptions actually demonstrated that The Cabinet would quickly
generate a healthy profit.
Mr Howes stated that Anthony Miller, a leading expert in the field, judged that The Cabinet was
clearly viable. He invited Members to consider his two reports and to conclude that lack of viability
had not been proved.
In respect of the sale of the building, Mr Howes advised that his Group had submitted evidence
demonstrating repeated interest over time in buying or renting The Cabinet as a pub. It was clear
that only the previous owners’ insistence on an unreasonably high purchase price, coupled with their
unwillingness to engage, had led to its continued closure.
In summary, Mr Howes considered that the evidence demonstrated that the factors allowing the
planning authority to depart from the presumption in favour of retention of local services such as
pubs, had not been proved.
Mr Howes advised that his Group had circulated a list of reasons for refusal to Members. In
determining this case, he invited them you to give particular weight to the following three planning
law concerns:
• Protecting a Valued Community Asset under the Local Plan and national policy, and protecting its
status as a listed building in a conservation area. The special interest and characters of which would
be substantially undermined by the loss of the pub use from the building;
• Sustainability considerations, such as the employment opportunities The Cabinet had generated,
especially for young people; and
• The promotion of healthy, interactive communities, when this was the last pub in the village.
On behalf of the local community, Mr Howes asked the Committee to please refuse this application.
The Chairman thanked Mr Howes for his presentation.
District Councillor Gerald Morris (Ward Councillor) addressed the Committee in respect of
application 16/02113/1 in the role of Member Advocate.
Councillor Morris advised that he was speaking in favour of retaining the Cabinet as the only pub in
the village of Reed. There were conflicting studies showing that the pub was viable and not viable.
The applicant’s study, produce on the insistence of NHDC, stated that a pub which had existed for
400 years was now and forever unviable, when it was known that it had closed because one
manager had run it badly and had misappropriated funds, not because it was a poor business.
Councillor Morris considered that the pub’s potential customer base had increased in line with the
increase in the local population, particularly in Royston and Buntingford. There were many pubs in

quiet, rural locations that were very successful, and a picturesque village location was always one of
the attractions of visiting the Cabinet.
Councillor Morris commented that the Planning Officer’s conclusion at paragraph 4.4.1 of the report
that “this location was no longer commercially viable”. He felt that if it had not been viable then the
pub would not have lasted for the many centuries of its existence. It had closed because of business
irregularities and not because of any long term inability to trade successfully. The report stated that
there was a low number of dining covers, but the restaurant seated 52 people, with 14 in the bar
area, a total of 66 patrons. The large garden was also used for dining and drinking in the summer
months. The pub was also use as a wedding venue.
Councillor Morris stated that paragraph 4.4.1 also crticised the lack of parking. However, the car
park was larger than many pubs and there was always the possibility of on-street parking. In any
event, many villagers would walk to the pub and it was a destination for ramblers, none of whom
would require parking.
Councillor Morris commented that it had no doubt not escaped the applicant’s attention that, if
granted permission, he could in future apply for a second house on the car park area.
Councillor Morris stated that the Planning Officer had also concluded that the overall loss of the pub
to the village would be minimal. He was of the view that the loss of the only pub in the village was
not minimal, a view shared by the large number of Reed residents in attendance at the meeting.
Councillor Morris advised that the Planning Officer pointed out in Paragraph 4.4.5 of the report that
the applicant may need to be re-housed. So an applicant who had been circumspect with the original
information he had provided to the Parish Council, the Planning Officer and Conservation Officer had
the lodged a retrospective planning application. It was not certain that the applicant even lived at
the property, as he was a company Director of RKN Developments based in Essex. He felt that, as
such, the applicant would be perfectly capable of re-housing himself when he sold the pub.
Councillor Morris explained that the Cabinet had remained unsold as the previous owners had
overpaid to purchase the property, just prior to the 2008 financial crash. They had been unable to
reconcile themselves to accepting prices considerably less than they had paid. That was the reason
the property had remained empty, not because of lack of viability. The original owners had hoped
that they would be offered in excess of the asking price so that the building could be converted to a
house. He advised that an individual had come forward who was prepared to purchase the property
for continued use as a pub.
Councillor Morris asked the Committee to refuse planning permission for this proposed change of
use.
The Chairman thanked Councillor Morris for his presentation.
Mr Richard Denyer (Applicant’s Representative) addressed the Committee in support of application
16/02113/1.
Mr Denyer stated that he was speaking on behalf of Mr Richard Newman, the applicant and owner
of the Cabinet since October 2015, for which he was the only bidder at auction.

Mr Denyer questioned whether the continued use of the Cabinet as a public house was
commercially viable. He felt that this was not a matter of sentiment, it was a matter of business, and
whether the pub would be able to run at a suitable profit so as to be viable. Culverhouse’s viability
report had concluded that the business would be trading at a loss of over £24,000 per annum in
2015, thus resulting in the business being considered unviable and unsustainable at the present time
and in the future. The Trinity Solutions report commissioned by the Local Planning Authority had
come to the same conclusion.
Mr Denyer considered that the most sustainable use of the building would be as a dwelling. The
community had failed to register any interest in acquiring the property as an Asset of Community
Value when the building was advertised for sale. Notwithstanding this, the Culverhouse report on
alternative uses had concluded that the provisions within the National Planning Policy Framework
and the emerging Policy ETC7 of the North Hertfordshire Local Plan, which only carried limited
weight, had been met, and therefore that the application for change of use should be permitted.
Mr Denyer felt that the works to the property already carried out by the applicant were acceptable.
The NHDC Conservation Officer and Enforcement Officer were both aware of the works as they were
carried out, before and after the applicant had taken possession of the property. The Conservation
Officer’s advice was that the works were acceptable should change of use be approved.
The Chairman thanked Mr Denyer for his presentation.
The view of the majority of Members was that the application should not be supported, and
comments made included the following points:
• the viability of the continued use of the property as a Public House was clearly subjective, and a
number of other pubs in the District threatened with closure and change to residential use had
continued to operate and thrive;
• Paragraphs 28 and 70 of the National Planning Policy Framework encouraged the development
and retention of local services and community facilities in villages, such as pubs, as did emerging
Local Plan Policy ETC7;
• notwithstanding the comment in the Trinity Solutions viability report that Reed was a small village
with insufficient population for a local pub, when the Cabinet was at its most successful a fair
proportion of its trade came from outside the village, including London;
• in respect of other points made in the Trinity Solutions report regarding pavements, lack of street
lights, network of narrow roads/lanes and car parking, nothing had changed in this regard from
when the pub was operating successfully in the past; and
• although the Trinity Solutions report conclusion that the pub was commercially unviable was at
odds with the objectors’ viability report, which was based on a social/community enterprise model
for operation of the pub, a social enterprise pub in Preston village was operating successfully as a
commercial entity.
However, a number of Members were in favour of granting planning permission, and it was
therefore moved and seconded that the application be granted. Upon being put to the vote, this
motion was lost.
It was moved and seconded that the application be refused for the reason that the change of use of

these premises to residential use would lead to the loss of a valuable community facility, the last
public house in the village of Reed. The change of use therefore conflicted with the requirements of
Paragraphs 28 and 70 of the National Planning Policy Framework and Policy ETC7 of the North
Hertfordshire Submission Local Plan (2011-2031).
Upon this motion being put to the vote, it was
RESOLVED: That application 16/02113/1 be REFUSED planning permission for the following reason:
In the opinion of the Local Planning Authority, the change of use of these premises to residential use
would lead to the loss of a valuable community facility, the last public house in the village of Reed.
The change of use therefore conflicts with the requirements of Paragraphs 28 and 70 of the National
Planning Policy Framework and Policy ETC7 of the North Hertfordshire Submission Local Plan (20112031).
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